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No. 5126

IN THE

United States Circuit Court of Appeals

For tke Ninth Circuit

F. B. Macomber,
Plaintiff in Error,

vs.

J. O. (lOLDTH WATTE,

Defendmif in Error.

BRIEF FOR PLAINTIFF IN ERROR.

STATEMENT OF THE CASE.

F. B. Macomber, plaintiif in error, up to the 14th

day of December, 1921, was president and director of

the Macomber-Savidge Lumber C'ompany, which was

a Californi^^poration, engag-ed in the l)usiness of

buying |PlRellino- hnnber at San Francisco, Cali-

fornia, and was a large stockholder in said company.

(Trans, pag^e 128.)

On the 14th day of December, 1921, all of the stock-

holders of the said INIacomber-Savidge Lumber Com-

pany, which was financially embarrassed and unable to

pay its debts, entered into an agreement of liquidation

in which they appointed William C. Crittenden of San

Francisco, (\alifornia, trustee for, and on behalf of

the officers, directors and stockholders of said coi^po-

ration and the corporation to receive any and all



funds that may be due said corporation and deposit

the same in a named bank, to pay off the indebtedness

of the company and to pay whatever balance that re-

mained to the stockholders. (Trans, pages 127 to

133 inc.)

They also agreed in said agi-eement that the busi-

ness conducted by said corporation was to be dosed
on the 15th day of December, 1921, and that the

trustee should sell before the 30th of December, 1921,

the furniture and equipment of the office. (Trans,

page 129 (4).)

It was further provided in said agreement that the

said trustee shall not

''accept any sum less than the full face valuation
of any obligation due said corporation tinless he
have the written consent of both F. B. Macomher
and George J. Sivers/' (Trans, pages 131, 132.)

' It was further provided in the said agreement that

during the pendency of the proceedings necessary to

carry out the terms of the agreement that

"none of said parties were to transact any busi-
ness for or on behalf of the corporation, save and
except the holding of a meeting for the purpose
of authorizing and carrying out such steps as
were necessary to enable the terms of the agree-
ment to be complied with." (Trans, pages 132,
133.

)

Mr. Crittenden accepted his appointment as trustee

(Trans, pages 133, 134) and immediately after the

execution of the agreement aforesaid entered upon
his duties of liquidating the affairs of the Macomber-
Savidge Lumber Company. He continued this work
until February 21, 1922, when he resigned and was



succeeded by Irving H. Sanborn, Vice President of

the American National Bank of San Francisco, who

was authorized by written agreement of February 21,

1922, of iMaconiber-Savidge Lumber Company and its

stockholders to Ix' sul)stitute(l as trustee instead of

William C. Crittenden. (Tians. pa^v :]2().)

'i'he said Macomber-Savidge Lumber Comi)any and

its stockhoklers by said assignment, assigned and

transferred to the said Irving IL Sanborn, as tnistee,

all of its assets and accounts, including its accomit

against the ^lodoc Lumbei* Company, hereinafter

named, and authorized him to proceed to realize upon

said assets as j)romptly as })ossil)le—to convert the

same into money, and provided that the agreement of

December 14, 1921, to wit, Plaintiff's Exhil)it 11

(Trans, page 127). should be changed oulji in regard

to trustees and paijnietits and that this was done by

execution of this latter agreement. (Trans, page 326.)

By this latter agreement, the provision in the former

agreement which stipulated that Macomber and Sivers

were to consent in irritinf/ to the ti'ustee accepting any

smn less than the full face value of any obligation due

said corporation was left in force, and none of the

stockholders were given back any of the powers, which

liad been taken away by llie former agreement.

J. (). (Joldthwaite, defendant herein, was at the

time of the making of said agreements, the executing

of the notes to ])laintiff in error, sued upon herein,

and the filing of the above entitled case, a resident of

Klamath Falls, Oregon, and was then and for a long

time preceding, had been the ])resident of the Modoc



Lumber Company, an Oregon corporation, which was

engaged in the business of manufacturing lumber and

the sale thereof at Klamath Falls, Oregon. He, at

the time of signing the notes to plaintiff, hereinafter

referred to, was, and had been, for a considerable

period of time, the owner of all the capital stock of

the Modoc Lumber Company, except two shares neces-

sary to qualify its other directors. (Trans, page 138.)

He continued as president and a principal stockholder

of the Modoc Lumber Company up to March 8, 1925.

(Trans, page 140.)

In July, 1921, the Modoc Lumber Company, being

financially embarrassed, placed its affairs in the hands

of the Board of Trade of San Francisco, California.

(Trans, page 141.)

The Williamson River Logging Company was a sub-

sidiary property of the Modoc Lumber Company and
handled the logging end of the operation. (Trans,

page 143.)

During the years 1920 to 1921, the Macomber-
Savidge Lumber Company bought of the Modoc Lum-
ber Company, a large amount of lumber to remain

in the yards of the latter company, subject to the

shipping orders of the former company, for which the

Macomber-Savidge Lumber Company issued trade

acceptances under a contract with the said Modoc
Lumber Company that when the lumber was shipped

and sold that the Modoc Lumber Company would pay
to Macomber-Savidge Lumber Company the difference

between the face value of the trade acceptances and
the prices at which the same were sold by the Macom-



ber-Savid^^e LiunlKr ('(.i!ij)Miiy. (Trans, pages 139-

140.) These trade aceei)lanees wei-e sold hy the

Modoe Luniher Company and the Maeoniber Savidgo

LunilxT Company was comix-llcd to pay them. The

lumlxT l)<)n,i;li1 by lli<' Macomhcr-Savid^-e Lumber

Company exiK'riciiecHl a falliii;; mai'ket, and the sales

resulted in a heavy loss, and ihcicfore Ihe Modoc

Lumber Company became indebted to Macomber-

Savidue Lumber Company in a Ini-^'e sum. This sum

so owed liy tlie Modoc Lumix-r Comi)any t(> the

JMacomber-Savidge Lumlxr ('ompany was, on oi- al)out

tlie 2n(l day of March, 1922, agreed as being $71,(MM ).0().

(Testimony, F. H. Macomber, Trans, pages 145-1')().)

Statement of Court. (Trans, page 2()8.)

The Modoc Lumber Comi)any, and its subsidiaiy,

the Williamson River Logging Comi)any, having

placed their affairs in the hands of the San Fi-ancisco

Board of Trade, as aforesaid, also assigned at the

same time to the said San Francisco Board of Trade,

its ('([uity in the Modoc Lumber Company and the

"Williamson River Logging Company, together with

the ci»ntrol of the stock in both corporations. After

the said assigmnent, .L O. Coldthwaite, defendant in

error. api)roached L. B. Menefee of Portland, Oregon,

to loan the said Mo(Uh- Lumber Com]»any the sum of

$250,(MM).(M) secured by tirst mortgage on tlie j'lant and

pro])erty of the Modoc Lumber Com])any and the

Williamson River Logging Comi)any. Before Mr.

Menefee would make the loan, he insisted that the un-

secured creditors of the Modoc Lumber Com])any

—

some one hundred and ten in number, of wliicli the

"Macomber-Savidae Lumber Company was the largest,



with its claim of $71,000.00—should be gotten together

and the time for the payment of the claims extended.

Mr. Menefee made a further condition that the amount

of the creditors' claims should be secured by second

mortgage and that the said amount of the creditors'

claims filed should not exceed the sum of $178,582.00.

(Trans, pages 142, 143, 144, 206, 207, 208, 209.)

During the period of these negotiations, the San

Francisco Board of Trade and Mr. Groldthwaite, the

defendant in error, succeeded in obtaining the consent

of i)ractically all the creditors, with the exception of

F. B. Macomber, plaintiff in error (see testimony of

J. O. Goldthwaite, Trans, pages 142, 143, 144, 206, 207,

208), and to secure the success of the negotiations of

Mr. Menefee, it was necessary for J. O. Groldthwaite,

defendant in error, to not only secure the filing of the

Macomber claim with the San Francisco Board of

Trade, but in addition to that it was necessary to have

the claim divided in such a manner that the claim

put in with the Board of Trade would amount to

about $53,000.00, instead of $71,000.00. (Trans, page

218.) If F. B. Macomber would not consent, as pro-

vided in Plaintiff's Exhibit 11, (Trans, page 127), to

the trustee of the Macomber-Savidge Lumber Company

reducing the claim, as aforesaid, and filing it with the

said Board of Trade, defendant in error would not be

able to comply with Mr. Menefee 's demands of re-

ducing the amount of the creditors' claims to the sum

of $178,582.00 hereinbefore mentioned. Upon Macom-

ber 's said consent as mi individual, depended the suc-

cess of the negotiations aforesaid.



Til ail attcni])! to comply with ^fr. ]\renefee'8 condi-

tions aforesaid, hctwccn llic dates of December 15,

11)21, and March iJ, 11)122, and duiin^- the time in which

the Mac(»nil)er-Savi(l^e Liiniher Company was in the

])i()cess oT li(|ui(hition and in the liands of its assi^'iiees

and Inistees, and while Mr. l\ I). Afacomhci', })laintiff

in error heiH'in, had, nn(hr the lenns of the agree-

ment liefeinbefore citiMl, no |)ower eitliei- as an officer

or a stockhohk'i', 1o (h) anylhinu, hnt lo consmt on his

(Hi'ii hcJialf thai l!ie hill owin^- hy the Modoc Lumber

Company to tlie Macombei'-Savid^c Lumher Comi)any

be divided as afoi-esaid, and or to consent to its filing

witii the San Francisco Doard of Trade,— J. O.

(Joldtliwaite, the defendant in error, knoirinfj that the

company was in the hands of an assignee and tnistee

(testimony of d. O. (Joldtliwaite, paiies 153, 210, 212,

213), undertook neiiotiations with F. B. Macx)mber,

plaintitf in error, to obtain his consent to the trustee

tilim;- a chiim in hankruptey in the reduced amount

of $53,000.00.

Ml'. Macomher. on February 28, 1922, a.^-reed to, as

far as he was concerned, and in accordance with tlie

only ])oweis tliat lie liad left niu'er the trustee a^Tee-

ment aforesaid to (-(nisoif to the division and reduc-

tion of tile claim of the Macomber-Saviduc Lumber

Com])any and to conseut to the filin<i- by the trustee of

])art of said claim in the sum of about $53,000.00 if

J. O. (n)ldthwaite, defendant in error, would ajiprove

the entire amount owiiui' by his ('om])any to Maeom-

ber-Savidge Lumber Company, and would personally

uive his individual ten notes to F. B. Maconibcr as an
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individual in the sum of $5000.00 each for obtaining

the individual consent of Mr. Macomber to the loss

to his individual interest, which would result because

of the loss of the immediate right to proceed against

the debtor, because of the allowing the Menefee inter-

ests priority in security between the mortgages, and

also because it would effectuate the giving- up by the

Macomber-Savidge Lumber Company of a right to

have the balance of its claim, to wit about $18,000.00

secured, postponing it to a third and inferior position

and thus involving Macomber in an individual loss.

This was agreed to by Mr. J. O. Goldthwaite, and the

agreement so reached was reduced to writing, a copy

of which agreement is as follows:

''February 28, 1922.
Mr. J. O. Goldthwaite,
Aspgrove, Oregon,
Dear Sir:

Referring to our conversation to-day and our
personal agreement in connection with" the claim
of the Macomber Savidge Lumber Co. against the
Modoc Lumber Co. which has developed through
the purchase of lumber under certain agreements
and guarantees:

You hereby approve the claim of the Macomber
Savidge Lumber Co. as submitted with the under-
standing that all items of interest on Trade Ac-
ceptances still unpaid are to be added to this
account, and I hereby agree that any and all pay-
ments wade by the Modoc Lumher Co. either
direct or through the San Francisco Board of
Trade, are to apply against the personal notes
given to me by you to the amount of said notes.

Yours very truly,

F. B. Macomber,
Approved: J. O. Goldthwaite/'
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'PIu' next (lay, to wit, March 1, 1922, defendant

signed and delivered to F. H. Maeoniber, j)lainliff in

error, llic said ten (10) indi\i(lual notes, all of which

wei'c daled of said date. Tlic first ol" said notes was

made to fall due Septemlx-i' 1, 1922, and the remain-

ing notes respectively, .Januaiy 1, 192:>, April 1, 1923,

.Inly 1, 1923, October 1, 1923, January 1, 1924, April

1, 1})24, -July 1, 1924, October 1, 1924, and January 1,

1925. (See Plaint iff's Kxhi))its 1 to 10 inc., Trans.

])|). 1()() to 109 inc.)

For more conveinent icrcrence hei-eto the f'oi-m of

the notes so executed is set foi'th as follows:

jfr),000.()()

San Francisco, Calif.

March 1, 1922

On or before Se])tember 1st, 1922, after date I

])i()mise to ])ay to the ordei- of F. B. Macomber
five thousand and no/100 dollars at 80() llobart

Bldft'., San Fiancisco Value received with interest

at 6% per amnnn.
No Due

J. O. (tOLPTHWAITE.'*

(Documentarv United States Internal Revenue
$1.00 on back.)"

After thus sccui'ino- the said consent of F. B.

Macomber as an individual as recjuired by the auree-

ment of stockholders aforesaid, tlie tiustee of the

^lacomber-Savidiie Jjumber (/om])any. on or about the

2{ith day of ^lay, 1922, filed the said reduced claim of

the Macomber-Savidu'c T^nmber ('om])any with the

Board of Trade of San Francisco, State of California,

and thereafter, in accordance with the crenei'al plan

aforesaid outlined by defendant Goldthwaite, the

^lenefee interests of Portland, Oreiron, advanced to
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the Modoc Lumber Company aforesaid the sum of

$250,000.00 and took a first mortgage over all of the

assets of the Modoc Lumber Company and its sub-

sidiary, the Williamson River Logging Company and

the Board of Trade of San Francisco, California, took

a second mortgage from the Modoc Lumber Company

and the said Williamson River Logging Company in

the sum of about $178,582.00 secured by deed of trust.

Thereupon the said Modoc liumber Company with the

proceeds thus derived from the Menefee interests and

the postponement of any action against them by the

said one hundred and ten (110) creditors resumed

their mill operations for a comparatively short period

and then closed down.

On or about the 4th day of September, 1924, the

Board of Trade of San Francisco sold its claims

against the Modoc Ijumber Company which were se-

cured by second mortgage to the Menefee interests

for the sum of $53,577.78, which was divided among

the creditors. From this sum, the trustee of the

Macomber-Savidge Lumber Company received the

sum of about $16,500.00, and F. B. Macomber, plain-

tiff in error herein, in accordance with his personal

agreement that any and all payments made by the

Modoc Lumber Company were to apply upon the per-

sonal notes given by J. O. Goldthwaite as an indi-

vidual to F. B. Macomber as an individual applied

the amounts u]X)n the said notes. Thereafter, plaintiff

in error, through his attorneys, made written demand
upon the said defendant in error for the payment of

the notes hereinbefore described, and no payment hav-

ing been made filed suit in the District Court of the
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United States for the District of Oregon against the

dcrcndniit. 'I'linl was had of the said case on the 22nd

(lay (»r April, 15)2(), hd'oic the (MHirt wilhniil a Jiiiy

and a judgment was rendered in iavoi- oj" llu' defend-

ant in eiToi', and iiom said jnd^nicnt, the plaintiff in

I'lior has hi()UL;hl said Judgment to this court hy writ

of error.

'PI

ASSIGNMENTS OF ERROR.

he erroi-s assei'ted and i-elied ujxtn hy plaintiff

(])laintity in error) are as follows (Trans. i)ages 80

to 99)

:

I.

The Court eri'ed in i-efusing to sustain and in over-

ruling the i)laintiff's ohjection t(> i)laintifF testifying

under cross-examination, in answer to the following

questions projxmnded hy counsel for defendant, to

wit :

"Was tliere any ar.gimient ])etween you, or
diffei-ences, as to whethei* you would put your
claim into the Board of Trade, or that of your
company, at that time?

A. Anv argmnent with whom ?

Q. Between ^Ir. (roldthwaite and yourself, as
to whether or not the Macomher-Savidge T^umher
Company would ])ut its claim in the Board of
Ti'a(U\ speaking of just l)efore the notes were
signed, or at the time.

Mr. Vax Duyn. I ohject to any convei'sation

immediately before the notes wei-e siirned, or at

the time, on the ground that there would he an
attem])t to vary a written agreement by ])arol

evidence, eonti-ary to the statute of fi'ands, in

tiviug to show security, and contrary to Section
71 :> of the Statutes of the State of Oregon.
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Court. We will consider that question when
the evidence is in.

Mr. Veazie. We don't want to vary a written

contract: only showing the circumstances and
what was preliminary to it ; the groundwork upon
which this is based, as to whether there was any-

thing of the kind.

Mr. Van Duyn. Will the Court allow us an
exception ?

CouET. Certainl V.
'

'

And the Court erred in requiring plaintiff to testify

and admitting, over the above objection, evidence of

oral conversation had between plaintiff and defendant

prior to the execution of Plaintilf 's Exliibits 1 to 10

inclusive, which conversations were in substance and

effect that defendant wanted plaintiff to consent to

the Macomber-Savidge Lumber Company putting its

claim into the Board of Trade with other creditors;

that plaintiff did not consent to said claim being filed

with the San Francisco Board of Trade until after

the defendant had handed him the said notes and ex-

hibits; that said consent was only for himself; that

the Crittenden agreement (Plaintiff's Exhibit 11)

says the stockhoklers shall act for themselves; that

plaintiff never told Sanborn, the trustee of the Ma-

comber-Savidge TiUinber Company, what to do in

filing said claim; that said Sanborn was trustee when

the notes were executed; that plaintiff told Sanborn

to file the said claim as far as he (plaintiff) was

personally concerned ; that plaintiff understood at the

time the said notes. Plaintiff's Exhibits 1 to 10, were

executed, that said claim aforesaid was to be filed with

the Board of Trade; that tlie second moii^gage to
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secure said daiin was not talked of between defendant

and ])laintiff inioi- to the execution of said notes,

Plaintiff's Kxhihits 1 to 10; that (ioldthwaitc said in

said conversation that tiicic wcic negotiations with

Menefee, and that lie wanted to ^ct matters in shape;

that defendant stated to |)laintiff in said con\'ersation

tliat he desii'ed to ha\'e tiie claim of Maconiber-

Savid^-e Lumber Company i-educed so it would not

run aboxe a ])reseril)e(l maximum; tliat defendant in

said conversation said that he had made a statement

to the I^oard of Trade that he didn't owe his creditors

to exceed $18(),()(M).(H); that Maconibei--Savid^'e Lum-
ber Company's claim against the Modoc Lumber Com-
]inny would run the indebtedness above that sum; that

said claim had 1o be cut down; that plaintiff at de-

fendant's request uave his ])e]-sonal c-onsent to the

trustee for the ^lodoc Lumber Company to reduce its

claim as:ainst the Modoc Lumber Com])any so as to

fall within the $180.0()0.()() limit.

And the Court erred in takin.u* said evidence into

consideration in its opinion and tindiuiis, conclusions

of law, and judu'ment, as evidence showing and tend-

iuix to show that the notes sued on were collateral

security.

TT.

The Court erred in i-efusino: to sustain and in

overrnliuii- ])laintifF's objection to defendant J. O.

Goldthwaite testifying: in answer to the followinc^

questions propounded to him by counsel for defend-

ant, io wit:

'*Q. At the time of the meetinu: when you
aixreed to a]iprove the account on behalf of your
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company, was Mr. Macomber making any ques-

tion as to whether he represented his company or
himself personally?

Mr. Van Duyn. We object as incompetent,
irrelevant and immaterial, and parol testimony
tending to vary an agreement which was reduced
to writing.

Court. It will be admitted, subject to that

objection.

Mr. Van Duyn. May we have exceptions to

questions of like kind; as I miderstand, the same
iTiling and exception.

Court. Yes."

And the Court erred, over said objection, in per-

mitting defendant to testify in substance and effect

that there was no such question as to whom plaintiff

represented at the meeting at which defendant exe-

cuted his said notes to plaintiff; that Defendant's

Exhibit "E" was considered at that meeting; that

plaintiff agreed to reduce said claim and file it with

the Board of Trade; that defendant told plaintiff

about February 28, 1922, about his desire to give a

first mortgage and to fmid the indebtedness to his

other creditors; that defendant then told plaintiff that

Menefee and Jones, proposed lenders, would not lend

the money to him if there was to be a second mortgage

above the sum of $175,000.00, and that it was neces-

sary to reduce creditors' claims to that sum, and it

was necessary to reduce the Macomber-Savidge Lum-

ber Company's claim to fall within said amount; that

Plainti ft' 's Exhibits 1 to 10 inclusive, and Defendant's

Exhibit "B" were executed at a later date than shown

by said exhibits.
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And tlie Court erred in taking said evidence into

considcialion in its ()j)iui()n and findings, conclusions

oi' law and jnd;;nient, as evidence sliuwing and tending

to show thai tlie notes sued on wei-e collateral secui-ity.

The Court erred in refusing to sustain, and in

overruling ])laintift"s objection to defendant J. O.

Goldthwaite testifying in answer to the following

questions propounded lo him by counsel foi- defend-

ant, and i)ernntting defendant to make the following

answei's, to wit

:

*'(^. Did you have any discussion with ^\v.

Alaeomber as to the note i

A. Yes, I protested at the time that the ac-

count at the time was the Modoc Lumber Com-
})any account of indebtedness to Macomber-Sav-
idge Lumber Com])any.

Mr. Van Duyn. This is understood to be all

subject to the same objection.

CoiHT. All the evidence which may tend to

vary the contract is under vour objection, yes.

^^r. Vkaztk. We don't want to vary it our-

selves; we want to show the setting of it.

Court. I think 1 understand what you are

trying to show, yes.

Q. You may continue your answei-. You say

that you protested that the indebtedness was be-

tween the two corporations i

A. Yes, I told him at the tijiie that the notes

logically sliould run to the Macomber-Savidge
T-.umber Company. At that time the ^facomber-
Savidge Lumber Com])any had no evidence of the

debt outside of an oi)en book account, And Mi*.

^Lacomber explained that to me first—emphasiz.ed

that, I mean. Secondly, he outlined to me again
as he had on a numbei" of occasions ])ast, the fact

that he was havinu: a lireat deal of trouble with
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his other partners in the Macomber Savidge Com-
pany; that he had had trouble with his first as-

signee, Crittenden; that he didn't know how the
new assignee, Sanborn, was going to act, and that

he desired if possible to have these notes in his own
name, in case any trouble arose in the future,

where he would have the whiphand, or dominate
the situation within his own company. He went
into some extensive length in impressing me with
that situation.

Q. Did you at that time owe Mr. Macomber
personally any money?

A. Not at that time or any other time, no, sir.

Q. He never loaned you any money?
A. No, sir."

And the Court erred in taking said evidence into

consideration in its opinion, findings, conclusions and

judgment, as evidence showing or tending to show

that the notes sued on were collateral security.

IV.

The Court erred in refusing to sustain, and in

overruling plaintiff's objection to defendant J. O.

Goldthwaite testifying, in answer to the following

questions propounded to him by counsel for defend-

ant, and pennitting defendant to make the following

answers, to wit:

*'Q. Was there any other considei'ation given
to you for the execution of these notes that you
have set forth in your answer?
Mr. Van Buyn. No failure of consideration

])leaded.

Mr. Veazi?!. We pleaded exactl}- what the con-
sideration was, and I simply asked him if there
was any other consideration.

A. None whatever, no, sir.
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^fr. Van Dtyn. Objected to iiyion the ^nniiid

thai it has not been ])iea(le(l in tlie answer or
t'urtlier (letense of the (h'Tendant, and vai'ies the

cont racl.

Col HT. Admitted, subject to tliat objection and
exception.

(^. rnder these cii'cumstances you then signed

the notes uliich are in evidence.''

A. Yes."

And thi' CN)uit eired in taking said evidence into

considei-ation in its opinion, findings, conchisions and

Judgment, as evidence sliovving o]- tending to show

that tlie notes sued on were collat<'ral security.

V.

Tlie (N)Uit erred in permitting J. (). (loidthwaite,

the (lefeiuhint, a witness on liis own l)ehalf, over the

objection of counsel I'oi- ])huntilf tiiat such testimony

wouUl tend to vary the notes sued upon, to testify in

attempted sup])ort of the further and separate defense

set fortli in tlie amended answer, in su})stance that

there was no personal cxmsideration ])etween plaintiff

and defendant for the notes sued upon : that the said

notes were made payable to i)laintift' over defendant's

protest: that plaintiff insisted that said notes be made
payable to ])laintiff; that said notes were made at

another date than the date of execution set forth

therein; that proceedings we]-e had befoic the Civd-

itors' Committee of the San Francisco lioaid of

Trade that resulted in the claim of Macomber-Savndge

Lumber Com])any being, with other claims being evi-

denced by a series of notes of the ^lodoc Lumber
Company and the AYilliamson River Logging Com-
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pany; and the alleged sale of said notes and mort-

gages to the L. B. Menefee Investment Company, and

the alleged payment and release of the same.

VI.

The Court erred in permitting J. O. Goldthwaite

and G. W. Brainard, witnesses on behalf of the de-

fendant, to testify over the objection of plaintiff, that

said testimony was immaterial and that it would tend

to vary plaintiff's Exhibits 1 to 10 inclusive, as to the

transactions had before the Board of Trade of San

Francisco, and as to the payment of the notes and

mortgages.

VII.

The Court erred in stating the law of the case as

follows

:

In the District Court of the United States

for the District of Oregon

F. B. Macomber, Plaintiff,

vs.

J. O. Goldthwaite, Defendant.

L. 9664

Portland, Oregon, June 7, 1926.

Memorandum by Bean, District Judge:

This is an action on ten promissory notes executed

by the defendant and made payable .to the plaintiff,

each dated March 1, 1922, and each for five thousand

dollars.
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Tlic ('acts arc not seriously in wntrovcrsy. At the

tiinr the notes were ^ivcn Ihc plaintiff was the presi-

dent aii<l t»ne of the i)rinei|)al stoelclioldei-s of the

Macoiiil)er Sa\ idue Lumber Company, a California

eoiporati(tn, whieli had been enucajicd in tin* l)iisiness of

biiyinii' and si'llini;- hinilx'i- in Califoriiia and else-

where, and the defendant was llie ])resident and prin-

ei])al stoekholder and ,t;enei-al maiiauci- of the Modoc

Lumber ('()m])an\-, wliidi liad l)een eii^a^cd in mami-

faeturinu' luinlxT lov saU'.

During tlie wars 1920 and 1921 the Ma<M>nibei- ("<»m-

])any had ])ur<-hased a lar<ie (juantity of lumber from

the Modoe Conipan>-, and on account thereof had a

elai!ii auainst it I'oi- seventy-one thousand dollars, or

thereabouts, some of the items of which, however, were

in disi)ute.

Each of the corimratioiis was in financial ti'ouble.

Till' assets of the Macomber Compauy were in the

hands of a trustee, and the affairs of the Modoc Com-

pany were beinu" liandled by the San Francisco Board

of Trade.

The defendant, as president of the Modoc Company,

liad arranged for refinancinu- his com])any ]>y obtain-

ins: a loan of two hundred and fifty thousand dollars,

to be secured by first mortji:a^e on its property, but as

a condition to makinc; the loan the lender insisted that

the claim of its creditors should not exceed a certain

amomit. and slK^nld he assembk'd and secured l)y a

second niortsraire on the property. To consnmmate

this arranjxement it was necessary that tlie claims of

the creditors of the ^fodoc Coni])any be assiprned to a
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representative of the San Francisco Board of Trade.

By the latter part of February, 1922, all such credi-

tors except the Macomber Company had made such

assignment. In order to accomplish the refinancing of

the coiporation and comply with the conditions im-

posed by the proposed lender of the two hundred and
fifty thousand dollars, it was necessary to obtain a

reduction of the Macomber Company claim to ap-

proximately fifty thousand dollars in amount, and
to assign then to the Board of Trade. The defend-

ant thereupon approached the plaintiif to obtain his

consent to a reduction of the claim to such an amount,

and to the assignment thereof, to a representative of

the Board of Trade, so that the refinancing of the

Modoc Company could be consummated. After some
negotiation the defendant, on behalf of his company,
agreed to approve the claim of the Macomber Com-
pany as made by it, but plaintiff agreed that, for the

purpose of assignment to the Board of Trade, it

might be reduced to about $54,000.00, and the defend-

ant executed and delivered to him the promissory
notes in suit, for the amount thereof, he agreeing in

writing that any and all payments made by the Modoc
Company, either direct or through the Board of
Trade, should be applied on such notes.

The claim of the Macomber Company for the re-

duced amount was thereupon assigned to the Board
of Trade, or to its representatives, and the refinanc-

ing of the Modoc Company accomplished by the exe-

cution by it of a first mortgage on its property for

$250,000.00, and a second mortgage to secure the
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clainis of its creditors, iiu'liidiiig tlic Macoiiihcr Com-

pany.

Thcrcal'ter, and on May 2G, 1922, the Board of

Trade advised tlie Modoc Company in writing that

the churns of the various creditors, including- that of

the Macomber Coini)any, had been fully paid and

satisfied in lull. The second mortgage was subse-

quently sold l)y ihe Board of Trade for thirty cents

on the dollar and the i)roceeds a})])lied on the various

clainis in proportion to tlu-ii- respective amounts, and

the plaintilf gave credit on the notes in suit f(jr the

dividend on the Macomber Company's claim. Later

the second mortgage was ])aid in full 1)>' the Modoc

Com])any to the assignee thereof.

The defendant claims that the leual effect of the

transaction was to make his notes security or a

limited guaranty for the reduced claim of the Macom-

ber Comi)any, and that they were discharged or re-

leased when the moi'tgage of the ^fodoc Company se-

curing the same was ])aid and satisfied in full. While

the ])laintiff's position is that the notes were a ])er-

sonal mailer between himself and the defendant, un-

affectcMl by anv ti-ansactions in which their respective

companies were concei-ned. other than this personal

agreement that any payments niade by the ^fodoc

Company either directly or through the l>oard of

Trade, should be credited on the notes.

Without discussing the question at length, T am dis-

posed to acce])t the defendant's vei-sion of the trans-

action. The ])laintiff and the defendant were each

assuming to act for and on behalf of his respective
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corporation. There was no unsettled differences be-

tween them personally. The only debt existing at the

time the notes were given, and about which they

were dealing, was the debt of the Modoc Company to

the Macomber Company. The plaintiff personally

made no demands on the defendant, nor did the latter

owe him anything. The notes were not given on ac-

count of any personal obligation of the defendant to

the plaintiff, but because of the account due the

Macomber Company from the Modoc Company. They

were made for the benefit of the Modoc Company.

The legal effect was to make them as security or

guaranty of its debt, and when the mortgage securing

the same was paid, the obligation of the maker of the

notes was satisfied.

The admission of parol evidence to show the true

relationship of the parties and the nature and char-

acter of the transaction, did not alter or vary the

terms of the original contract, nor affect its integrity.

It was merely proof of an independent collateral fact

which affected the rights of the parties thereto by

showing that the notes were in fact security for the

debt or liability of another, and not as a personal ob-

ligation to the plaintiff. (Hoff'man v. Habighorst, 38

Or. 361; 49 Or. 379; Silva v. Gordo 224 Pac. 757;

Norton v. Tueson Cattle Co., 236 Pac. 1110; Ledford

V. Huggans, 214 Pac. 686; Clark v. Duchmean, 72

Pac. 331.)

Findings and judginent may be entered according-

ly.
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\ ill.

Tile Court vvwd in |»aiaj;raj)li \'I of its findings of

fact on file licicin, in niakinu' llic foliciwinu- finding:

"'!'( ol)tain said (•<»n(M'ssi<»n, tlic Modnc iiUinl)er

('«iin|)any and tiic (Icrcndant on tlic one jjail,

aui-ccd witli tlic Macoinlx'i'-Savidjz:^ LinnlxT Com-
l)an\' and tlu- |)laintiff licicin, on tlic otlici- part,

that the Maconihcr-SaN id^c Lunihcr ('onii>any,

thi-ough its trustee, should present and assign its

claim to the l^oard of Ti-adc of San Francisco for

inclusion in the second moi'tgage oi- othei- form

of funded indebtedness, in the amount of only

}|<r):;.f)()r).92, and that in consideration thereof the

Modoc Lum))er ('om])any should approve the

claim of the ^Facomher-Savid^c Lumber Com-
])any. as stated by it, in the amount of $<)8,l()4.8:s

and in additi«>n thereto that the defendant should

guarantee the i)ayment of part of the said claim,

to-wit: to the amount of 5i?5(),000.()(), by giving the

|)i-oniis^orv notes described in the coni])laint, and
hereinafter mentioned, on the understanding that

the said ])Oi'tion thereof turned over to the Board
of Trade of San Francisco should be convei'ted

into notes or other evidence of indebtedness signed

by the Modoc Lumber ('om])any and the Wil-

liamson River Logging (\)m])any, and securfnl by

a second mortgage or some form of lien on the

jnoperties above mentioned, and that any and
all i)ayments made on any part of said indebted-

ness of the ^lodoc Lumbei- ('om]>any to the

^Facomber-Savidge Lumbei- ('om])any, whether on
the ])art thereof so tinned over to, or handled
through the r>oard of Trade of San F'rancisco. or

the balance thereof not so turned over oi' assigned,

should be credited against the said pei*sonal notes

to be given b\- the defendant herein as a uiiai'anty,

U]) to the nmnunt of dcCciwIant 's said notes.''

In that there is no evidence of any kind in the rec-

ord to support such o])inion, but on the contrary the
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evidence adequately shows without contradiction, un-

certainty or conflict, that there was no agreement

made between plaintiff and defendant that the de-

fendant should guarantee $50,000.00 or any other

sum, or at all, of the claims of Macomber-Savidge

Lumber Company, by giving the notes sued on herein.

IX.

The Court erred in paragraph VII of its findings

of fact on file herein, in making the following find-

ing:

'

' The said ten promissory notes described in the

Amended Complaint were each and all made,
given and delivered by the defendant, and taken,

accepted and received by the plaintiif, for the

use and benefit of, and as agent for, the Macom-
ber-Savidge Lumber Company, solely on the con-

siderations aforesaid, and on the agreement and
understanding between the parties to said notes,

had and entered into at the same time the notes

were given, that the defendant should thereby be-

come bound as surety and guarantor for the

Modoc Lumber Company, up to the amount of

$50,000.00 for the payment of said indebtedness
then existing and owing from the last named
company to the Macomber-Savidge Lumber Com-
pany, as hereinbefore set forth, and not other-

wise."

In that there is no evidence of any kind in the

record to support such finding or any part thereof.

X.

The Court erred in paragraph XV of its findings

of fact on file herein, in making the following finding:

"By the making of the payments aforesaid

there has been ))aid on account of the said orig-
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iiial iiKlchtcdncss ol" the Mctdoc T.iini])OT Company
to tile MnconihiT-SaN id^c Luiiilxi- Coiiipaiiy ex-

istinij^ and uii|iai(l on the first day of Maivh, 1922,

to wliicli the Holes of till' dclViidaiil sued on licre-

in were a collateinl secui'ity and. stood, as a
limited ^'uaranty, an amount in excess of the

said i;iiaranty, and said tiiiaranty has thei-ehy })een

fully exonerated. Kurlhei-more, the mortj^a^ed
pi-operties which weic icleased from the lien of

said mortgage far exceeded in value the first and
second mortuaucs against the same, and hy the

release ol* the said morl«;au,e security, the defend-
ant has heen released from liahility on said guar-
anty coNci-ed hy the notes sued on hei-ein."

In that there is no evidence whatever in the i-ecoi-d

that said deiendant's notes sued on herein weie col-

lateral security, or stood as a limited guaranty and/or

that any payment has heen made ui)on the notes sued

on, except as in the amended' complaint set forth,

and/or that none of said notes have heen discharged.

XI.

The C'ouit erred in tailing to make findings on all

the material issues of this cause, to wit, in failing and

omitting to find that the Macomber-Savidge Lumber

Company made an assignment on December 14, 1921,

of all its assets, including the claim against the Modoc

Lumber ('om])any, and that by said assignment the

plaintiff herein was deprived of all ])owei- to i-epre-

sent his com])any. and had thereafter no ])ower in re-

lation thereto, exce[)t to give individual consent to acts

of trustee, as is more particularly set out in ])ara-

graph V of the amended reply, and as evidenced by

PlaintitT's Exhibit 11, tlie Crittenden agreement.
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XII.

The Court erred in making the following conclu-

sions of law:

I.

The foregoing facts and circumstances as cov-

ered by the Findings of Fact made herein, were
such as to constitute the defendant nothing more
than a limited guarantor of the payment of the
debt of his company, the Modoc Lumber Com-
pany, to the Macomber-Savidge Lumber Com-
pany, up to the amount of the notes set forth in

the Amended Complaint; said guaranty to be
fully discharged whenever an amount equal to

the total of the notes should be paid on the prin-

ci])al debt to which said guaranty was collateral.

IL
Said guaranty was fully discharged and the

defendant was exonerated from further liability

thereon when the second mortgage notes of the

Modoc Lumber Company were paid and dis-

charged, as set forth in the above Findings.

HI.
Defendant is entitled to have judgment herein

that the plaintiff have and recover nothing on the

promissory notes set forth in the Amended Com-
plaint; that said action be dismissed; and that

defendant have and recover of and from the

plaintiff the defendant's costs and disbursements.

In that said conclusions are based upon no evidence

and are not justified by the findings.

XIIL

The Court erred in giving judgment against the

plaintiff and in favor of the defendant, on the ground

that the notes of defendant sued on by plaintiff herein

were collateral security to the claim of the Macomber-
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Savidp' TiUin])('r Conipany, and the claim liavin^ lx«en

j»ai(l, tlu* notes were disdiar^i'd ; in iliat tlic I'vidcnce

s|i()Ws witliout disputi' or coiitiadiction, tliat tlic only

wriltcn cniitracts Ix'twccn the parties \v('i-<' llic notes

themselvi's and a written personal at^reemenl hetween

plaintiff and defendant identitied in the evidence as

J)efendant's Kxhihit *'JV, which exhil)it states no

ciiiitracl nf siii'clyship ; tlie only evidence antedating

the execntion of said notes and jx'i'taininjj: to the rea-

sons why the same were i^iven, was the evidence of

d. (). (loldthwaite in which lie i-ehites an oi'al conx'er-

sation had with plaintiff, in no |>a?t of which was

nienlion made of snretyship, and defendant's testi-

mony nnder cross-examination that n() convei-sation

was had hetween |)laintiff and defendant concei-nini^

the notes sned on herein

;

The Coni-t ei'red in admitting- in evidence and in

taking into consideration, in giving its opinion and

rendering its findings of fact and conclusions of law

and judgment, said oral conversation, and in con-

sidering any other evidence than Plaintiff's Exhihits

1 to 10 inclusive, and Defendant's Kxhihit ''B".

ARGUMENT.

POINT I.

ASSIGNMENTS OF ERROR I TO VI INCLUSIVE.
(Trans, pp. 80 to 88.)

The notes sued uj)on were plain and unambiguous

promises to pay, needing no oi-al explanations. The
notes in themselves acknowltMlged the consideration

hy stating therein that there was "value received''.

The answer of defendant (Trans. i»p. 22 to 39)
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pleaded no illegal, partial or entire failure of consid-

eration, and admitted the making, execution and de-

livery of the notes. Defendant's only defense was
that said notes were guaranty and surety notes only

to the amount of the Macomber-Savidge Lumber
Company claim against the Modoc Lumber Company,
and that said alleged notes of guaranty were released

because the said claim of the Modoc Lumber Company
was paid. To the end of making proof under this

defense, defendant sought to make oral proof both
through cross-examination of plaintiff, Macomber, and
direct examination of defendant Goldthwaite. To
this, plaintiff objected (Ti'ans. p. 81) on two princi-

pal grounds, to wit:

1. That a written agreement cannot be varied

by parol testimony.

2. That parol testimony, under the Statute of

Frauds, is inadmissible to prove a guaranty. The
objections were reiterated in each of the as-

signments of error named in this subdivision

(Point I).

In view of the law of Negotiable Instruments as
adopted by the legislature of the State of California,

to wit, Sec. 3105, Civil Code of California, in which
State the notes herein in question were executed and
delivered and under which they are to be interpreted
that:

''Every negotiable instrument is deemed prima
tacie to have been issued for a valuable consider-
tion; every person whose signature appears
thereon to have become a party thereto for value"

and in view of the fact that defendant had not
pleaded absence or failure of consideration as re-
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quired by section ^W.) of tlic CiriJ Code of California,

wliicli reads as follows:

"That ahseiiee or failure of eousideration is

a matter i\^ dcfcusc as a^^aiust any pei'son not a
holder in due course."

And in view of the lolhiwiiiu authoi'it ies, defendant,

liavinu" failed to aHeuc an ahseiice or I'ailure of con-

sideration, is not eiitith'd to entei- hy parol iido the

matter of considei'ation in a contract, lor the purpose

of showiuii- that the consideration or the conti'act is

a different one than that set out in the notes.

The Code States i-ecpiire a want of consideration or

illejjality of consideration to l)e sj)ecially pleaded.

In 8 Corpus Juris, Hills (uid Notes, }>. 965, Sec.

^2()'), the rule is laid down as follows:

"At conunon law, failure, illegality, or want of
consideration may he shown under the <^eneral

issue: and it has been held that a ])lea in bar
alleirinii" a want of considei'ation is bad on de-

nuiri'er as amountintj: to the «i-eneral issue. On
the other hand, the general rule, independent of
statute, is that a ])ai1ial failure of consideration
cannot be shown under the general issue. In the

code states, however, where affinnative defenses
are required to be s])ecially ])leaded, and by stat-

ute or rule of court in some of the other states,

it is now the ji^eneral rule that all of such defenses
nuist be s])ecially pleaded, in order to be avail-

ai)le, and that evidence thereof is nnt admissible
under a general denial."

Section 7i), Vol. 1 Lord's ()r<(/()n Laws, provides as

follows

:

"The answer of the defendant shall contain,

—

I. A Li-eiural or specific denial of each material
allegation of the complaint controverted by the

defendant, or of anv knowledge or information
thereof sutKcient to foi'ni a belief; provided, how-
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ever, that nothing can be proved under a general
denial that could not be proved under a specific

denial of the same allegation or allegations.

2. A statement of any new matter constituting

a defense or counter-claim, in ordinary and con-
cise language, without repetition."

The Oregon Courts hold that the Oregon
Code has substituted for the general issue at

common law an answer which must contain a
specific denial of the material allegations intended
to be controverted : Coos Bay B. R. Co. v. Siglin,

26 Or. 390, 38 Pac. 192, that mider a denial,

the defendant should be permitted to show no
fact that does not go directly to disprove the

fact denied. If he merely denies the facts alleged

by his answer, he can only offer in evidence such
facts as go to disprove the plaintiff's cause of

action, and if he intends to rest his defense on
any fact that does not tend to disprove the plain-

tiff's cause, such fact is new matter, and must be
pleaded: Buchtel v. Evans, 21 Or. 312, 28 Pac.
67; that the object of the answer is to notify the

court and the opposite party of the facts relied

on as a defense so plainly that the plaintiif may
be prepared to meet them. A pleading would be
entirely defeated if a plaintiff had a right to aver
in his complaint one ground of action and on the

trial prove another and different one: Troy
Lattndry Co. v. Henry, 23 Or. 237, 31 Pac. 484;
Knahtla v. O. S. L. R. Co., 21 Or. 137, 27 Par.
91."

The California Code provision in regard to new

matter in the answer is almost word for word like

the Oregon Code.

The following California cases uphold the doctrine

stated above:

Pastene v. Pardini, 135 Calif. 431, 67 Pac. 681;

Sharon v. Sharon, 68 Calif. 29, 8 Pac. 614;

Winters v. Rush, 34 Calif. 136.
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And in vii'W of llic law of evidence as to varying

a wiitlcii ('(Hiliact by parol evidence and ])ioving

miaiaiitees ui)(»n oral testimony liereinarter set out,

we contend that tlie ('oui1 was in ci-ioi- in admitting

tile oral conversations which were received in i;vidence.

Parol Evidence Not Admissible to Vary Written Instrument.

''Wliere parties liave entered into a contract or
ap:reenient whicli has lieen rednced to a writing,

it is a general rule that in tlie al)sence of fi'aud

or mistake, if the vvritinj^; is complete upon its

face and unandiiguous, ])arol evidence is not ad-
missible to contradict, vary, alter, add to oi* de-

tract From the terms of tlie instrument.''

Eiic//. of Ki'idencc, Vol. 9, Parol l^vidence,

p. :^2i.

"Where parties have reduced their obligations

or agi-eements to a writing which is upon its face

couched in such terms as to imj)()rt a complete
legal obligation with no uncertainty as to the

nature, character, object and extent of their

agreement, all })rior negotiations and agi'eements
are regarded as merged therein, and the con-

clusive presum])ti()n arises that the whole engage-
ment of the i)arties is exj)ressed in the writing.

This, the common-law rule, was intended to guard
against fraud and injustice by not pei-mitting

parties to deny their solemn written agreements,
or overthrow them by the uncertain words and
memories of unrelial)le witnesses."

I (Ion, ]). !^)25.

"Although this rule is in many cases s])oken

of as a rule of evidence, yet it is declared in a

recent case that according to the modem and
better view^ the rule is one of substantive law and
not of evidence, parol proof being excluded not
because it is lacking in evidentiaiy value, but
because the law for some substantive reason de-

clares that what is sought to be proved by it
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(being outside the writing by which the parties

have undertaken to be bound), shall not be shown.
And this latter view has the support of the mod-
ern text writers upon the subject."

Idem, p. 326.

"Where a written instrument is valid, clear

and unambiguous upon its face, and purports to

contain the complete agreement of the parties,

parol evidence is not admissible to show that the

actual or secret intent of the parties thereto was
other than is expressed in the writing, as in such
a case the terms of the instrument alone must be
looked to to ascertain the intention."

Idem, p. 329.

*'The general rule applies to conversations and
negotiations prior to or in connection with the

execution of a wi-iting, as in such cases all nego-
tiations and conversations are presumed to be
merged in the writing.

It is a general rule that evidence of a prior or
contemporaneous agreement which is incon-

sistent with the temis of a written instrument,
complete upon its face, and unambiguous, is, in

the absence of fraud or mistake, inadmissible

to contradict, vary or in any way alter the terms
of the written instrument, as all such agreements
are presumed to be merged in the writing, or if

not embraced therein, to have been rejected by
the parties.

"The rule excluding parol evidence is ap-
plicable not only to the terms of the instrument,
but also excludes such evidence where it will op-

erate to contradict or vary the legal eifect there-

of. If the instrument as executed by the par-
ties is clear and imambiguous in its meaning,
and has a well-settled legal construction or ef-

fect, such construction or effect will control and
is not subject to contradiction by parol evidence,

in the absence of fraud, accident or mistake."

Idem, pp. 330 to 334.
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**It is a well cstahlislicd rule of tlu; ooinnion

law, which has hvvu cmlxKlicd in statutes in a

inimhci" of states, that wlieii any jii(li;ineiit ol.'

Mii\' eoiiit, or any oth<M' ju(li<-ial oi- ollieial |)ro-

eeedinu-, or .-my aii'ent or other disposition of

pi()))erty, or aii\ eoiitiact, agreement, or uiwhT-

takin^- has Ixcn reduced 1o \vi-itii!iJ:, and is evi-

denced hy a document or series u\' (htcuinents, the

contents of such, (h)cunients cannot l)e contra-

dicted, altered, aihh-d to, or varied hy pai-ol or

extrinsic evidence.

"Reason foi- ruh'. It lias heen said tliat the

nde is foundi'd on tiie Umii: experience tliat writ-

ten evicU'Uce is so much more cert;iin and ac-

curate tlian tliat which rests in tleetini;- memory
only, that it would he unsai'e, when i)arties have

exjiressed the terms of their contract in writinji:,

to admit weakei- evidence to control and vary the

^tronuH'r and to show that the ])arties intended

a (litTerent contract from that ex])ressed in the

writing: signed hv them. And if the uncertainty

of *sli])pery memory' furnislied a jrround for

excluding': such vei-hal testimouv, as (U'clared in

the days of Ivord Coke, certainly the modern
])ractice, admittinii- as witnesses the pai-ties di-

rectly interested, makes a sti-ict adherence to the

rule still more uri^tMit in these days.

"The i-ule is a necessary one because of the

obvious fact that written instruments would

soon come to be of little value if theii- ex])licit

])rovisions could be varied, controlled, or sui)er-

seded by ])arol evidence, and it is also plain that

a different rule would greatly increase the tempta-

tions as to conunit perjuiy: and courts heave ex-

pressed re.c^ret that in their anxiety to avoid pos-

sible injustice in ])articidar cases, they have been

uraduallv construinir away a principle which has

always been considered one of the j^reatest bar-

riers* auainst fraud and jx-rjury."

"Rule of substantive law or of evidence. It

has been assei'ti'd that the rule under discussion
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IS one of evidence merely, and does not depend
upon the doctrine of estoppel at law, or upon the
statute of frauds, although it rests on substan-
tially the same principle. But according- to the
modern and better view the rule which prohibits
the modification of a written contract by parol
IS a rule, not of evidence merely, but of substan-
tive law. As the question is not one of practical
importance it is not deemed necessary to refer
to the numerous cases in which one or the other
view has been expressed."

22 C. J. Sec. 1380, p. 1070.

''The legal effect of a written instrument, even
though not apparent from the terms of the in-
strument itself, but left to be implied by law
can no more be contradicted, explained, or con-
trolled by parol or extrinsic evidence than if
such effect had been expressed, especially if per-
sons who were not present at its execution have
acted on the instrument as legally construed."

Ide^n, Sec. 1381, p. 1075.

''Although the authorities as to the admis-
sibility of parol e\adence to affect commercial
paper are by no means uniform, the general rule
IS that bills, notes, and other instruments of a
similar nature are not subject to be varied or con-
tradicted by parol or extrinsic evidence."

22 C. J., Sec. 1443, p. 1089.

"It is not permissible to show a parol agree-
ment of the payee or holdei- of commercial paper
not to enforce payment against the person or
persons liable thereon ; or a parol agreement that
the pavee or holder shall look to some other per-
son or persons for Dayment, that he shall re-
quire payment only in a certain event or out of
some particular fund, that he shall not require
payment until a certain security has been ex-
hausted, that he shall not call on one of the per-
sons liable for payment until all remedies against
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the others have been exhausted, or that tlie ol)-

lii^ation may l)e extin.uuislicd by part payiueiit."

22 ('. ./., See. 1445, ]>. 1()!H.

"A statute vvbieli all(»\vs a |)arty to call iiis

adversai-y as a witness lurnisbes no ^nound for

establishinu an exception to the parol evidence

rule. Tor if tbe matter could tbus l)e opened up,

other witnesses miulit be called, and all the con-

se(iuenees which the rule is designed to picvciit

nii.uht follow/'

22 r. J., Sec. 15:50, p. 1144.

''Where a bill or note (a- other negotiable in-

stnunent is absolute in its terms, neither the

maker nor the indoi-ser can be allowed to show-

that the obliuation was a conditional one merely

or was to be ])aid only in a certain contin,i;-ency,

and this is true notwithstanding- the 1'act that

the note was u'iven ])ursuant to a verbal a^n-ee-

ment for the ])avment of a sum of money on a

cei'tain continucncy, for the condition nnist be

held to have been waived by the pvin^ of an

unconditional note. Hut it may be showii, as

between the parties or otheis having; uotice, that

the delivery was conditional only and tliat the in-

strument never in fact cdnic hilo force as a bind-

ing obligation."

22 r. J., S(>c. 1542, p. 1152.

"Where the lan.uuaiic used is clear and un-

aml)i,i;uous, exti-insic evidence is not admissible

on tlie ground of aiding- the construction, for in

such case the oidy thino- which coidd be accom-

plislu'd would be to show the meaninu' of the

wi-itin,^- to bi' other than what its terms express,

and tiie instnnn»*nt cannot be varied or con-

tradicted inidi'r the iruise of explanation oi- con-

struction. \or can any evidence of the lanu'uaire

employed by the i)arties in mnkinc: the contract

be resorted to except that which is furnished by

the writing- itself. It is also well established
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that parol evidence is not admissible to give to awriting a construction conformable to the secret
intentions which one or both of the parties mav
have entertained but which the writing; fails to
express." ^

22 C. J., Sec. 1570, p. 1177.

''The parol evidence which can be admitted to
explain the contract must be such as tends toshow the correct interpretation of the language
used, and its only purpose is to enable the court
or jury to understand what the language reallv
means; evidence which has no tendencv to aid in
the construction of \h^ writing or to explain any
ambiguity therein cannot be received It is
therefore necessary that the line which separates
evidence which aids the interpretation of what
IS m the instrument from direct evidence of in-
tention independent of the instrument should bekept s eadily m view, the duty of the court being
to declare the meaning of what is written in the
instrument, not of what was intended to be writ-

22 C. J., Sec. 1571, p. 1179.

For further authorities on the above subject, see the
''Mode^m Law of Evidence/' Chamherlayne,

Sec. 3548;

Bryan v. Idaho Quartz Mining Co., 73 Cal 249
14Pac. 859;

Smith V. Baer, 46 Ore. 143, 79 Pac 497 114
A. S. R. 858;

Swift V. Occidental L. cC- P. Co., 141 Cal 161 •

74 Pac. 700;

Williams V. Mt. Hood Rij. d- Power Co., 57 Ore.
251, Ann. Cases 1913-A 177;

Rwckmmi v. ImUer Lhr. Co., 42 Ore. 231 •

Colvin V. Goff, 82 Ore. 314, 'l. R A "^1917 C
300, 161 Pac. 568;
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J</n€s rni "FAn(Unce'% Vol. 3, Sec. 494;

Dollar V. International Corporation, \?> Cal.

In an acti<ui on a i)r()inisst)ry note, it cannot be

shown by i)ar(>l thai llic note was intended merely as

a nienioiaiiduiii and was to he paid only on a con-

tinu,<'iH'V.

WiUon V. Wilson, 2(i Ore. 251 (by Judge

WolvcTlon).

In Mrl,(H r. Jiradshatr, (Orcuon) IHIJ I'ac li], de-

cided July 2J), 1919, by Judge Harris, the Court, on

page 19 says:

*'ln the last analysis the contention (d' the re-

s])ondent is only an effort to vary and eonti-adict

the written contract of endoi-seiiient, and hence

the ])arol testimony relating to any contempo-

raneous oral agreement was incompetent."

The rule inhibiting ])arol evidence to vary a writing

ai)plies })articularly to negotiable paper.

Smith r. Caro & Bonne, 9 Ore. 278.

Varying Parties to Instrument.

"By engaging to ])ay a ])articular person, the

maker acknowledges his ca]>acity to receive the

money and his cai)acitv to order it ])aid to an-

other."

S(M\ 5893, lyord's Ore(/on Laws.

"It has been held that i)arol evidence will not

be admitted to show that the real parties to an

instnunent ai'e other than those whose names ap-

pear in or are signed thei'eto."

Gill V. General Electric Co., 129 Fed. 349;

Ferguson v. McBean, 91 Cal. ()3.
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Sec. 713, Lord's Oregon Laws, provides as follows:

Parol Evidence—Oregon Statute, Sec. 713, Ore-
gon Laws: "Evidence of Terms of Agreement
Reduced to Writing. When the terms of an
agreement have been reduced to writing by the
parties, it is to be considered as containing all
those terms, and therefore, there can be between
the parties and their representatives or successors
in interest, no evidence of the terms of the agree-
ment, other than the contents of the writing, ex-
cept in the following cases

:

1. Where a mistake or imperfection of the
writing is put in issue hy the pleadings:

2. Where the validity of the agreement is the
fact m dispute. But this section does not exclude
other evidence of the circumstances imder which
the agreement w^as made, or to which it relates, as
defined in section 717, or to explain an ambiguity,

• intrinsic or extrinsic, or to establish illegality or
fraud. The term 'agreement' includes deeds \^nd
wills as well as contracts between parties."

Section 714 of Lord's Oregon Laws, provides as
follows

:

*'
Interpretation, by Law of Place of Execu-

tion. The language of a writing is to be inter-
preted according to the meaning it bears in the
place of its execution, uidess the parties have
reference to a different place."

Section 1625, Civil Code of California, pi'ovides as
follows

:

''Effect of Written Contracts. The execu-
tion of a contract in writing, whether the law re-
quires it to be written or not, su]iersedes all the
negotuitions or stipulations concerning its matter
which preceded or accompanied the execution of
the instrument. (Amendment approved 1905-
Stats. 1905, p. 611.)
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St'ctiuii 1()47, Ciril Cixlc of CaUfunna, providcjs as

follows:

"CONTKACTS KXI'I.VIM.I) UV ( 'lUCl' MSTANCF-S. A
colli ia<t may \)v explained hy reld'eiice to the cir-

euinstances under which it was made, and tlie

mattci- to which it ivlatt'S.

"

Tills section, to wit, IGIT, does nol modify the jtarol

ovidcnce lule. It is invttked only in eases wheir upon

the face of the contract itself tliefe is a douht, and

tile e\idcnce is use<l to dispel that douht.

I'lithd Inni Wor/.s r. ()i(f(r II. etc. Co., 168

Calif. SI, in l*ac. 1)17.

In tile above e!ltitled ca^e, the Colll't Well defined the

rule, when it said

:

"The evidence
(
pari)! ) is used t(t dispel that, not

hy showinu- that the partieulai- parties meant
soinethinu- oilier thnv what the\- said, but by
showinu' what they meant />// what they said."

There is a p'eat (h-al of difference between the ad-

missil)ility of extrinsic evidence to e.rphiin that which

is written and the admissibility of extiinsic evdenco

to contnuUct that which is wi'itten.

The Oregon statute set foi-th above, to wit. Sec.

71 rj, is practically in the same lan^uan'e as Sec. 1(>47

of the Califoi'uia Civil Code, and should be inter-

preted in the same wa\-.

Both statutes are but restatements of the comm(»n

hiw.

There was no aml)ic:nity in the ten note s introduced

by |)laintiff herein, and it was enor to admit evidence

of siu'vonndinL;- cii-cuinstances.

Abraham r. Orrfjon tf ('. /?. Co., 37 Ore. 495;



40

82 A. S. R. 779, 64 L. R. A. 391, 60 Pac. 899;
Dunlap V. Lewis, 64 Ore. 482, 130 Pac. 973

•

'

McConnell v. Gordon Const. Co., 105 Wash 659
178 P. 823;

*

'

Meyer v. Everett Pulp etc. Co., 193 Fed. 857,
113 C. C. A. 643 (9th Circuit).

In the above ease, the Court approved the rule
which was stated in Dmjis Calyx Drill Co. v MallorJ
137 Fed. 332, 69 L. R. A. 973, as follows:

''Where the written contract of the parties iscomplete m itself, the conclusive legal presumn
ion IS that it embodies the entire engagCnt ofthe parties and the manner and extent of ?he^r
obligations, so that parol evidence of other terms

dictT'^''' '
^' '''^'''^' '^^'^^^•^^' ^^' ^'^"^^'^-

A Parol Agreement to Answer for the Default of Another
Is Void.

All evidence brought by defendant to contradict the
absolute promise of the notes, is oral,-and being oral
is void.

Section 1624, Civil Code of California, provides as
follows

:

u* *

,, , , . ,
-• ,,A special promise to answer forthe debt default, or miscarriase of another, except ni the cases provided for in section twentv-seven hundred and ninety-four;"

Section 808, Lord's Oreyon Laws, provides as
follows

:

1. ''In the following cases the agreement isvoid unless the same or some note or memoran-dum thereof, expressing the consideration, be in
writing, and subscribed by the partv to be
charged, or l)y liis lawfully authorized agent-
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ovidcncc, thoroforo, of tlie a^rci'iiient shall not be

m-i'ivrd other than the writiii^^ or sccoiKhiry evi-

dence of its contents in the cases prescribed by

law.

2. An aureeinriit l<i answer I'oi- the debt, de-

fault, or miscairiauc «d' another.

See, in support of the above, the I'ollowin^^ au-

thorities;

.l//7/rr r. Li/nrh, 17 Oie. p. ()1, 19 p. 845;

(iiinip r. Ilolhcrsiadl, U") Ore. p. 358, 15 )». 4()T;

Slcuiiis (HI Surefifship, Sec. 35, j). 45, and

Jones on EvidcncCy Proof of (Juaranty, \'ol. 3,

Sec. 427,

holdin.i;- that all coi, tracts of suretyship aie within the

statute of frauds.

Since the above Section 808 of the Ore;;()n Laws pro-

vides that a contract to answer for the debt or default

of another must be in writing*, and that if it is not,

the contract is null mid void, it follows that if in the

case at bar there was in fact any oral evidence, by

which (Joldthwaite had ajxveed to answer for the debt

of :Modoc Lumber Company, such contract would have

been null and void. The plaintiff in this case could

not have recovered on an oral contract of suretyship

ag-ainst the defendant, and conversely the defendant

cannot use it as a defense, or prove a uuaranty. Such

contract in any event would be null and void and

would be useh'ss to either party. So, in addition to the

fact there is n.) oral evidence in this case that the notes

were suretyship notes, we have the further rule of law

that suretyship of the notes cannot be proven by parol

testimonv.
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POINT II.

ASSIGNMENT OF ERROR VH.

(Trans, p. 89.)

In addition to our contention that parol evidence
was not admissible to contradict the absolute promise
to pay the notes described as Plaintiff's Exhibits 1 to
10 inclusive, we further contend that the Court erred
in co„s,dering the said parol evidence, and in making
It the basis of a finding which is in conflict with andvanes the notes sued upon.

^P 1 ^^.no"^
" '^'*'^'"'*«'^'"'«^ Bankmg Corporation,

(^al.) 109 Pac. on page 504, the Court said-

admlssi;ie\o wfthi's 7^!, Tofif""?''^^,^^wMioiit objectionf be suSnfV:ui,;*oi?tlS^d'

—er varied Z '''^''
V'""

"' "'"'^h in any
parte eXr'ed into

""'"'"' ^""*^^^-* "*"* ^^

debt owing Macomber.from Goldthwaite, and there-

p 92 w "'T
<'°"'^'<^^^-'^«- f«- the notes. (Trans.

PJ2.)
We contend that the Court erred in this matterof consideration,-as the consideration that Gold-

thwaite received from Macomber was injury to his
stockholder's interest in the Macomber-Satulge LuJber Company through—

(1) Postponing the due date of Modoc L„m
tmtToXLr""' '' ''' Macomber-Sa^S

(2) Allowing Menefee's indebtedi.ess to be a

slSrl. mb "r '"' ^'"™ °f t'^^ Macomber

Tride
Company filed with the Board of
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(:)) V>y allowing tlu- otlicr creditors to share

ill ilic licii (.r 11h' second niortpi^-e of the Board

of Trade.

(4) Bv allowin- the hahuice of $18,()0().()() still

due the 'Macoinher-SavidKi' l^uinlu'r Company

alter dividing and Hlin- its clniiu, to wit,

$18,0()(U)0 to he i)Osti)oned as to se.Mirity and

sharino; in the assets (d the M«.<loc Luinher ( om-

])anv.

(5) By j)reservinj;C to defendant this ecinity m
the assets'of the Modo*- Luinher Coinpany, result-

in,.- in the end in ( lol.lthwaite realizm- the sum

of''aV)oiit Ji5l9(J,()()().(K),—which would have hcK-n en-

tirely lost to him had he not ohtained the coijsc'nt

of Aiacoml>er to the trustee tiling the Haini of the

]\[aconiher-Savidj;e Lumher ('ompany. Through

tliis consent Mr. ^Macomher sustained great indi-

vidual loss to his stock interests and Mr. (lold-

thwaite received great individual Ix'iiehts.

The ahove constituted a fair and full consideration

for the $50,000.00 in notes, which had the most remote

chance of ever being realized u])on at the time they

were executed.

POINT m.

ASSIGNMENTS OF ERRORS VHI TO X INCLUSIVE.

(Trans, pp. 93 to 95 inc.)

The above assignments cover the question as to

whether the testimony in the case shows any evidence

of suretyship, and will he discussed toirether as one

point.

The princi]ial contention (»f defendant is that the

Goldthwaite notes are collateral surety or gimranty

notes and that th(>y have been satisfied hy what de-

fendant contends is the payment of what he terms the

primary obligation, meaning the $53,905.92 claim of
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the Macomber-Savidge Lumber Company. We con-
tend, on the contrary, that the Goldthwaite notes of
$50,000.00 themselves are the principal obligation.

The notes themselves are, of course, absolute promises
to pay, and are in no way conditional upon the pay-
ment of a claimed principal obligation, but are them-
selves the principal obligation. This being the case,
it is necessary for defendant to show by something
outside of the notes themselves, that said notes were
surety notes. Outside of the notes, there are only two
factors to be considered, to wit, the oral conversation
between plaintiff and defendant at or immediately
prior to the time of the execution of the notes, and
defendant's Exhibit B (Trans, p. 113), to wit, the
personal agreement between plaintiff and defendant.

There is not a word in all of the evidence of such an
oral conversation or agreement as to suretyship. On
the contrary, the testimony of Goldthwaite himself is

that the notes that he gave to Macomber were not dis-
cussed at all. In reply to a question of the Court on
cross-examination, the following testimony was given
by Goldthwaite:

''Court. Q. Why were these notes made for
$0,000.00 each, and distributed over the length of
time for payment?

A. Yes.

Q. I say, why was that done?
A. I don't know—that was Macomber 's notionWe never dismissed tJiose notes at all. He iust

presented them to me." (Trans, bottom of pa^e
225 and page 226.)

It follows, therefore, from the foregoing statement
of defendant that the notes were not discussed and
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that tlio iioU'S cannot he construed with any oral testi-

mony to sliow a guaranty, for there is no such tosti-

niony. 11 tlie notes were not discussed, ^larantyship

or suictysliip were certainly not mentioned.

Duiim; the course of Maeomher's redirect examina-

tion, he testirted that (loldthwaite knew he was not

takinu' the notes for the company (Trans. |)a,t;(' I-J.'j),

and in resj)onse to the roHowin^- (juestion the following

statements weie mach' l)y counsel:

**Q. Have you had any lettei-s fi-om him in

regard
Mr. Veazik. May it please the Couit, as far as

that point is concerned there, I think we ou^ht
to ohject to it, as far as it attempts to vary flmf

wriiiuji, because that terifitH/ sjiotcs flic hasis an
(rJn'ch taken.

Mr. Van Dtyx. That is what we claim. If

you want to stand on the writing we will both
stand on it.

Mr. Vea/ie. We will stand on the writing as

fa I- as it states the facts." (Trans, pages i:)5-li56.)

This shows how counsel met on the question of

varying the contract.

Is There Any Statement in the Instrument of February 28,

1922, That Shows Goldthwaite Notes Were Conditional

Guarantees?

The ([uestion of parol e\i(lence showing that the

Goldthwaite notes were j^iiarantees, having been dis-

posed of, we have then only the question of whether

there is anything in the written instrument of Feb-

ruary 28, 19:22, that shows the notes were guarantees.

We can find no statement therein that they were

miarantees. The word "guarantee" or '* suretyship"

is not used. The sul)stantial provision, so far as the
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notes sued upon, is as to how credits shall be given
upon the notes. What payments were to be applied
upon the notes was the purpose and subject of the
agreement. Had Goldthwaite intended these notes to

be guarantees, it would have been easy to have said so
in the personal agreement. Even a man of no experi-
ence, and of little education could have made clear
that the notes were intended to be guarantees. That
payments coming through the San Francisco Board
of Trade, or through the Modoc Lumber Company,
were to be credited on the notes does not constitute a
guarantee. By agreement, a credit on payment, com-
ing through any one, could have been credited. Such
an agreement would constitute no guarantee. Gold-
thwaite evidently considered himself and the com-
pany as being practically one. It made no difference
to him whether the company paid the notes, or
whether he paid them himself. What money he got
came from the company, and he would just as soon
have the company j)ay for him as to have the company
pay him, and then he to pay Macomber.

Had Goldthwaite, the maker of the notes, and Ma-
comber, the payee of the notes, intended to make
Goldthwaite a surety to the $53,905.92 claim filed with
the San Francisco Board of Trade, they both being
business men of experience, would either have ex-
pressly stated in the personal agTeement that the notes
were only guarantee notes or eUe they would have
had the Modoc Lumher Cowpamy wake its votes pay-
able to Samhorn, trustee of the Maeomher-Savidge
Lumher Company, and Goldthtvarte tvonld have en^
dorsed the notes on the had' a, a surety. Certainly
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no person of iiitcllii^ciicc would have undertaken by a

devious, intricate and uncertain nietlKjd, as is at-

tcnij)ted by defendant, to be asserted here to formulate

a guarantee. Only a ])ers()n endeavuring to escape a

liability, and h)()kin«;' lor a hole to crawl thi'ough

could read into tlie pei'sonal wiitten a^'i'eement any-

tliiun' in the nature oj" a liuaranty.

Defendant claims the notes were sureties to the

Board of Trade's notes $5:5,905.92. Why then did not

(}oldthwaite on February 28 and March I, l!i22, make

his notes |)ayal)le at the same time and in the same

amomit .^ Why did he spread the maturity of his

notes ovei' a |)i'i'iod of thirty odd months.^ Why make

them beai- interest.^ Why ])lace these negotiable in-

struments in the hands of Macomber, who could have

transferred them befoi-e maturity, and thus subjected

Goldthwaite to ])ay them without the i-iiilit of making

the defense of suretyshi]) ?

We hohl that a shrewd business man, like Gold-

thwaite, would have nevTr done such an unbusinesslike

act if he had not intended these notes to be. just what

on their face thev pur])ort to be, unconditional and

absolute obliuatioiis to ])ay a certain sum at cei-tain

times. Certainly he is ])resumed to have intended the

natural consequences of his acts.

Goldthwaite's promises to pay ^facomber, as evi-

denced by the notes, wei-e not collatei'al promises and

without consideration. There is a marked difference

between a promise which, without any intei'est in the

subject matter of the promise in the i)romissor, might

be collateral to the obligation of a third party, and
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that which though operating upon the debt of a third
party is also and mainly for the benefit of the promis-
sor. Goldthwaite acknowledges that he was practically

the Modoc Lumber Company—its interests were his

interests—any benefit to the Modoc Lumber Com-
pany inured equally to the interest of Goldthwaite.
Goldthwaite 's promises, in the promissory notes sued
on, were not collateral undertajiings to secure the
promises of the Modoc Lumber Company, but direct
and personal ones to advance his own interests. He
was a real and substantial party in interest to the
performance of the contract. While the Modoc
Lumber Company might be ultimately benefited by
Goldthwaite signing the notes, Goldthwaite was pri-
marily to be benefited—for the Modoc Lumber Com-
pany was but the pocket and conduit from which he
derived his profits and assets. He is an original prom-
issor—not a collateral undertaker.

The defendant contends and pleads that the notes here
in suit were paid or discharged and the alleged limited
guarantee which they constituted, released, when the
notes of the San Francisco Board of Trade which
had been purchased by Menefee from it in 1924, for
thirty cents (30^) on the dollar, were paid by the
Modoc Lumber Company in full to the L. B. Menefee
Investment Company, the then owner of the San
Francisco Board of Trade notes of $178,592.77, on the
14th day of July, 1925. (See Paragraphs XIV and
XV of Defendant's Amended Answer.)

Ill this connection, it will be noted that none of the
money which defendant claims discharged and paid
the Macomber ten notes here in suit, was received by
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the San Francisco Board of Trade ov by Sanlmin,

the trustee, in li(|iiidalion of tiie Maconil)er-Savidge

l^uniber C'oMii)aii\, from the Modoc I.uiiiber C'onii)any.

It was all received by the L. B. Mcnefee Investment

Company some two years alter the Sao Francisco

Board ol' Trade had sold the imtc of $l78,r)92.77 to the

L. B. Mencfee investment Company lor thirty cents

(:U)^) oil the dollar, which thirty cents, amountLng- to

$1G,500.()0, was all the Alacomber-Savidge Lumber Com-

])aiiy ever got on its indebtedness or chiini of $5:5,905.92.

Defendant, in his oral argument in the Court below

said he did not claim that the sale of the San Francisco

Boai'd of Trade notes to Menefee i)aid or tlischarged

the notes sued on, but that the sale of July 14, 1925

—

all of the moneys of which were received and kept by

Menefee and Goldthwaite—discharged the Goldthwaite

notes, and that although nothing was received by the

Macomber-Savidge Linnber Company, nevertheless,

such transaction should be regarded as a ])ayment.

Therefore, tlic only ])ayinent made ''through the

San Francisco Board of Trade", which, Macomber in

th(> letter of Februaiy 28, 1922, agreed ''to apply

against the personal notes given to me (Macomber)

by you (Goldthwaite) to the amount of said notes"

was this thirty cents (30(*) on the dollar, or $l(S,5()(U)n.

There remains but one other consideration for our

determination in this matter. It is this—What ])ay-

ments ''ma<U hif the Modoc Ltiwher Couijxini/ direct"

were ''to apphf against these ten ])ersonal notes given

by the defendant to the plaintiff"?

Now, what was the subject of the agreement be-

tween Macomber and Goldthwaite as set out in the
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letter of February 28, 1922? It was ''our personal
agreement" in connection with the claim of the Modoc
Lumber Company, and the personal notes of Gold-
thwaite, and what payments made by the Modoc
Lumber Company, either direct or through the San
Francisco Board of Trade were to apply against the
personal notes given by Coldthwaite to Macomber.

Direct payments made by the Modoc Lumber Com-
pany to whom? Surely to the only one that had any
claim at that time—the Macomber-Savidge Lumber
Company, or its trustee in liquidation—Sanborn—and
over which only the parties were negotiating for the
purpose of applying credits on the Coldthwaite per-
sonal notes.

How could the parties to this agreement have had
any other idea in their minds. A consideration of the
circumstances under which the agreement was made
and the matter to which it relates, can lead to no
other conclusion than that the parties had in mind
only money payments to be made directly to the

Macomber-Savidge Lumber Co. or to its trustee, San-
born, because at the time it was made these were the

only persons or obligations in which any direct pay-

ments could have been made. The Board of Trade
note of one hundred seventy-eight thousand ($178,-

000.00) dollars did not come into existence until Jime
16, 1922, some three and one-half months after this

agreement of February 28, 1922, was made, and it was
then not certain that it would ever come into existence,

and the Macomber-Savidge Lumber Co. claim repre-

sented only a part of it.
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This coiiclusicui is incsc-ipabli' ulicn we consider

the tcstiiuony at the tiial, of dclVmlaiit (Joldlhwaitc

tliat \w tlicii cxpccti'd ( Kchruary 28, U)22) lo j>ay out

throimli till' pidtits dtrivi'd lioiii the opcial i(»ii of the

mill <>r the Modoc Lumber Company the incU'htechiess

of Ihe Macoml)er-Savi(l,i;-e Lnniher Comj)any and his

other creditors. (Trans, pa^c 277.)

Tliis testinu)ny clearly shows that (loldthwaite only

had in nnnd when he made the pei-sonal wi'itteiL a^:ree-

ment oT Fel)inar\' 28, 1!)22, with Macoinhei- that the

only direct payments to he cre(lite<l on the ten jx-r-

sonal notes here in suit, wei-e money payments to ha

made directly hy the Mod(K* Lumber ('om])any to the

Macomber Sa\ iduc Lumber Comi)any, or its tnistee,

Sanborn,—not ])ayments ma(h' by the Modoc Lumber

Company on notes uiven by it to the San Francisco

Board of Trade months afterward, which notes were

])y the Board of Trade sold to the L. B. Menefee In-

vestment Com])any in 1924 for thiHy cents on the

dollar and paid by the Modoc Lumber Company to the

Menefee Investment Company in 1925, not one cent of

which latter ])avment was ever received l)y the Maconi-

ber-Savid,2:e Luml)er Company, or its ti'ustee, Sanborn.

How could he have had in mind on February 21, 1922,

that through a sale made in -Inly. 192r), the Modoc

Lumber Com])any was to directly pa.\- its indebtedness

to the Macomber-Savidp:e TiUmber Company. The

mere statement of the pro])osition shows its al)surdity.

Finally the claim referred to in the contract of

February 28, 1922, between (Joldtliwaite and Macom-

ber was the then existinu' claim of the Macomber-
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Savidge Lumber Company against the Modoc Lumber
Company not the notes to the Board of Trade that
came into existence over three months later.

These notes at the date of their issuance, therefore,
did not belong to the Macomber-Savidge Lumber Com-
pany, but to the San Francisco Board of Trade, and
the 110 creditors were only beneficially interested in
them to the extent of the amounts of their respective
claims—the Macomber-Savidge Lumber Company's
beneficial interest therein being only fifty-three thou-
sand ($53,000.00) dollars, or thereabouts. On Feb-
ruary 28, 1922, plaintiff and defendant could not refer
to payment by the Modoc Lumber Company to the
Board of Trade, or to Menefee.

Now after the Board of Trade sold these notes to
the Menefee Investment (^ompany, neither the Ma-
comber-Savidge Lumber Company, Sanborn, its trus-
tee, or the San Francisco Board of Trade had any
claim against the Modoc Lumber Company. The
ownership of the claim passed to the Menefee Invest-
ment Company, and from the date of the transfer the
Menefee Investmc^nt (^ompany was the only one who
had any claim on these notes against the Modoc Lum-
ber Company. It, therefore, follows that when in July,
1925, the Modoc Lumber Company paid the Board of
Trade notes to the Menefee Investment Company, it
was not paying any claim of the Macomber-Savid-e
Lumber Company, but the debt owed to the Menefee
Investment Company by the Modoc Lumber Company.

The Court erred in finding that Macomber gave no
consideration for the notes. We refer to our brief in
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tile foregoing point iil as to our position on this

point.

POINT IV.

ASSIGNMENT OF ERROR XI.

(Trans, p. 96.)

In paragraph V, of iMaintilf's iiepiy (Trans, p. 44)

phiintiff alleged the assignment of the assets of the

Maeoniber-Savidge Lumber Company to Crittenden,

as trustee. This was an issue, and a material one,

since it would show that on the date of signing and

exeeuting Defendant's Exhibit B— (the personal con-

tract) and the notes, that plaintiff had no authority

to make a coutiact with (Joldthwaite for his company.

Evidence was introduced upon this point. (Trans.

})]). lo:!, IMO. 2\'2, '2\:\.)

The Coui-t should find on every material issue in

the case.

Pon r. WltfwfDf, 147 Ci\]. 280, 81 Pac. {)S4.

POINT V.

ASSIGNMENT OF ERROR XII.

(Trans, pp. 97, 98.)

The Court erred in making the conclusions of law

set forth in Assignment XII, in that the said con-

clusions are insufficient to justify the findings, by rea-

son of the fact that there is no tindiinr that sets foi-th

that an amount ecjual to the total of the notes given

to the Boa I'd of Trade by the Modoc Lumber Co., has

been paid. TIum'c is no allegation in defendants
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pleading or proof supporting the same, that there was
no consideration to him from plaintiff for the execu-

tion, and no allegation that the consideration alleged

in defendant's affirmative defense was the sole con-

sideration. The said finding of the Court is without
foundation on evidence and erroneous, and the con-

clusion of law based upon it is therefore without
sufficient support.

POINT VI.

ASSIGNMENT OF ERROR XIII.

(Trans, p. 98.)

The judgment based upon the finding based upon
the assigned errors in admission and consideration of

evidence, findings of facts, and conclusions of law is

erroneous in that it based the said errors so assigned.

The reasons why said judgment should be held errone-

ous, are set forth hereinbefore, and they are hereby

referred to and made a part of this subdivision.

We respectfully contend that the judgment should

be reversed.

Dated, San Francisco,

August 17, 1927.

Walter S. Brann,

O. M. Van Duyn,

Brann, Van Duyn, Boekel & Roave,

Attorneys for Plaintiff in Error.


